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OPINION



RPS is a Tennessee corporation. Its principal place of businessislocated in Chattanooga.
The company’ s chief executive officer is James Berry. Sometime prior to November 27, 1995, the
plaintiff entered into discussionswith Mr. Berry regarding theplaintiff’ s potential employment with
RPS. Atthat time, the plaintiff wasemployed asthe general manager and vice president of European
operationsfor Central Parking System, acompetitor of RPS. During the courseof their discussions,
the plaintiff indicated to Mr. Berry that he desired some sort of protection in the event his
employment with RPS was terminated. It appearsthat the two agreed on a severance package as an
inducement for the plaintiff to leave his then-present employment, where he was making a higher
saary.

On or about November 27, 1995, the plaintiff signed an employment agreement (“the 1995
agreement”) with RPS, under the terms of which the plaintiff became the regional vice president of
RPS. The 1995 agreement includes the following severance pay provisions.

In the event Employee is discharged for any reason other than gross
misconduct, fraud, neglect of job responsibilities or voluntary
termination, he/she will receive the following as severance pay.

An amount equal to twelve (12) month’s [sic] base salary, plus an
amount equal to Employee’s prior twel ve month bonus/commission
payments.

In January, 1997, the plaintiff signed a new employment agreement with RPS (“the 1997
agreement”), with an effective date of January 1, 1997. Inthe 1997 agreement, the plaintiff became
the vice president of urban parking operations, with an annual salary of $100,000, plus 15% of the
monthly profitsover $12,500 generated from certain citiesin the plaintiff’ sregion; these citieswere
located both east and west of the Mississippi River. The 1997 agreement, which was signed
sometime after April 1, 1997, contained the following additiona pertinent provisions:

EMPLOYEE agrees to serve in such capacity, to perform al the
duties required thereof, including but not limited to, handling
personnel, directing operations, maintaining true and correct records,
reporting sameto EMPLOY ER as required, and to give hisfull time
and best efforts thereto;

This contract may be terminated by either party upon One Hundred
Twenty (120) days written notice unless EMPLOY EE is discharged
or resigns as a result of the commission by him or her of an act
involving theft, embezzlement, fraud or intentional mishandling of
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Company funds, in which event such termination will be effective
immediately. Intheevent EMPLOYEE isdischarged for any reason
other than gross misconduct, fraud, embezzlement, theft or voluntary
termination, EMPLOYEE will be entitled to severance pay under the
terms of the * Employment Protection Plan — Change in Ownership
Structure” provision attached.

(Numbering of paragraphsin original omitted; capitalization in original) (emphasis added).

Beforethe 1997 agreement was signed, on March 10, 1997, the plaintiff sent amemorandum
to Mr. Berry, inwhich the plaintiff submitted aproposed “ arrangement to protect our key executives
in the event of a sale or change in ownership.” Attached to the memorandum was a document
entitled “Employment Protection Plan,” which provides as follows:

A. Intheevent that James C. Berry isno longer the active Chairman
and CEO of EMPLOYER or EMPLOYER is sold to an outside
interest, thenin such event EMPLOY EE hasthe option of voluntarily
resigning, provided such resignation becomes effective within one
hundred eighty (180) daysfrom date of change or salewith said lump
sum payment as provided below being made on the date that such
voluntary resignation becomes effective.

Changein Ownership Structure  Employment Protection Plan

Y ears1-2 of Employment 1.0 times previous years salary
and bonus

Y ears 3—4 of Employment 2.0 times previous years salary
and bonus

Y ear 5+ of Employment 3.0times previous years salary
and bonus

B. Furthermore, inthe event that EMPLOY ER goes public thevaue
of EMPLOYEE'S previous year's bonus payment multiplied by a
multiple of seven during thefirst two years of employment and by a
multiple of four and one half in yearsthree and beyond, to be paid in
stock or cash as determined by the Chairman and CEO of
EMPLOYER. Said payment to be made within ninety days (90) of
public listing.



No payments under either of the above will be made should
EMPLOY EE’ S employment with EMPLQOY ER voluntarily cease or
be terminated for gross misconduct, fraud, embezzlement or theft.

(Bold type, underling, and capitalization in origina).

Mr. Berry agreed to the plaintiff’s suggestion and, on April 16, 1997, Mr. Berry, on behalf
of RPS, and the plaintiff, on hisbehalf, signed the “ Employment Protection Plan” with the terms set
forth above.

The plaintiff continued his employment under the 1997 agreement for the next four years,
andin each of thosefour years, the urban division had increased profits. In March, 2001, Mark Huth
became president and chief operating officer of RPS. Mr. Berry continued as the CEO of RPS.
BetweenMarch, 2001, and August, 2001, Mr. Berry and Mr. Huth determined that theurban division
needed to be restructured, which restructuring would include a change in the plaintiff’s job
responsibilities. The executivesdecided to split the urban division into two regions: one east of the
Mississippi River and onewest of the Mississippi River. The plaintiff, it was determined, would be
in charge of the division east of the Mississippi River, with the exception of Charleston, South
Carolinaand Ann Arbor, Michigan.

On August 10, 2001, Mr. Huth met with the plaintiff and informed him of this proposed
change. The proposed contract provided for anincreasein the plaintiff’ s base salary from $100,000
per year to $160,000 per year, but the plaintiff’s bonus structure was changed to only 12.5% of the
profits over and above those generated in the year 2000, which had been the division’s most
profitable year to date. In addition, the proposal stated that the plaintiff’s division wasto be cut in
half, to include only those cities east of the Mississippi River, save Charleston and Ann Arbor.
Unlike the 1997 agreement, the proposed contract did not contain a severance package.

At ameeting with Mr. Berry and Mr. Huth on August 13, 2001, the plaintiff rejected the
proposed contract. Mr. Berry and Mr. Huth then made a second proposal to the plaintiff, offering
a base salary of $125,000, but a bonus based upon 12.5% of all profits generated from the urban
division cities east of the Mississippi River, including Charleston and Ann Arbor. In addition, the
executives presented two other options to the plaintiff. He could accept an immediate payment of
$265,000 as severance pay, or he could agreeto aone-year trial period under the new proposal, with
either party having the option to terminate the contract. If either party terminated the contract after
the one-year period, the plaintiff would still receive the $265,000 severance pay.

The plaintiff rejected all of these proposalsand madeit clear that he only wished to continue
working for RPS under the terms of the 1997 agreement, indicating that, without a severance
package in a new proposed contract, he was not interested in what the base salary would be.

On September 5, 2001, Mr. Berry told the plaintiff to take the next two days off from work,
asother urban executiveswere coming to Chattanoogafor ameetingand Mr. Berry believedit would
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be best if the plaintiff was not present since his contract issue had not been resolved. Between
September 5, 2001, and September 10, 2001, when the plaintiff returned to work, the locks to the
RPS executive officeswere changed and the plaintiff was unable to use hiskey to accessthe offices.

On September 11, 2001, Mr. Berry sent the plaintiff amemorandum outlining the offersthat
had been made to him in August, 2001. Following the outline of the proposals, the letter stated, in
pertinent part, as follows:

In conclusion, | want to emphasize again, that | feel that we made you
agood and honorable proposal, and it was a mistake for you not to
have given it the serious consideration it deserved. From what |
detected in our conversation yesterday, you are taking the position
and made your decision based upon “it’ s just the principle” without
giving credit to the overall fairness and merits of the offer.

Having said all of the above, since you have no desire to continue
with RPS which you indicated, | guess we should part company and
get on with life. Although under the circumstances we do not feel
that wearerequired to provide any severance pay, wewill pay you up
to six (6) months the same as we paid Mark Pratt. Thiswill be paid
to you in the same manner in which you are being paid presently,
twice monthly, including 50% of your estimated monthly bonus.

The memorandum was signed by Mr. Berry. After receiving the memorandum, the plaintiff began
cleaning out his office.

On September 12, 2001, an RPS employee noticed that the central processing unit (“CPU”)
of the plaintiff’s office computer was missing. After being notified of the missing CPU, Mr. Huth
became concerned that the plaintiff was attempting to download proprietary information of RPS, and
RPS made severa attemptsto retrieve the CPU from the plaintiff. The plaintiff returned the CPU
the following day, explaining that he had been attempting to delete some personal files. An RPS
employee deleted the files for the plaintiff after the plaintiff had identified the files that he deemed
personal.

RPS then sent the CPU to a data company for analysis. The analysis revealed that the
plaintiff had used the computer to access numerous pornography web sites during regular business
hours. Upon receipt of thisinformation, Mr. Berry and Mr. Huth determined that the plaintiff was
guilty of gross misconduct and had breached hisdutiesasan RPS executive. Accordingly, Mr. Berry
sent a letter to the plaintiff dated October 24, 2001, in which Mr. Berry indicated that RPS was
terminating all future severance payments on the basis of his gross misconduct.

On November 13, 2001, the plaintiff filed suit against RPS for breach of contract. RPS
answered, denying the plaintiff’ sallegations and raising numerous affirmative defenses. Following
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discovery, the plaintiff filed amotion for summary judgment. Thetrial court granted the plaintiff’s
motion in a memorandum opinion and order, entered July 31, 2003, finding that the plaintiff was
entitled to $795,037.35, lessthethirty days severance pay that had previously been paidto him. The
amount awarded represented three times the plaintiff’ s annual salary and bonus, as provided in the
Employment Protection Plan referred to in the 1997 agreement. In addition, thetrial court awarded
the plaintiff pregudgment interest at the rate of 10% per annum from November 13, 2001, which was
the date when the complaint was filed.

RPSfiled amotion to alter or amend, in which it contended that, if the plaintiff was entitled
to recover under the severance pay provision, he should only be awarded an amount equal to twice
his annua salary and bonus. RPS premised its argument on the ground that the plaintiff had only
been employed under the 1997 agreement for four years, thus entitling him to recelve hissalary and
bonus at a multiple of two, rather than a multiple of three.

Thetrial court denied RPS s motion, finding that the phrase “ years of employment” as used
inthe Employment Protection Plan clearly and unambiguously meant total years of employment, and
not simply years of employment since the 1997 agreement was signed. Accordingly, thetrial court
held that the plaintiff was entitled to $786,704.02 (which represents $795,037.35, lessthe $8,333,33
30-day severancepay), plus$134,928.04 in prejudgment interest, for atotal payment of $921,632.06.

From this judgment, RPS appeals.
.

In deciding whether agrant of summary judgment is appropriate, courts areto determine”if
the pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that thereisno genuineissueasto any material fact and that the moving party
isentitled to ajudgment asamatter of law.” Tenn. R. Civ. P.56.04. Courts* must takethe strongest
legitimate view of the evidence in favor of the nonmoving party, allow al reasonable inferencesin
favor of that party, and discard all countervailing evidence.” Byrdv. Hall, 847 SW.2d 208, 210-11
(Tenn. 1993) (citations omitted).

Since summary judgment presents a pure question of law, our review is de novo with no
presumption of correctness as to the trial court’s judgment. Gonzalesv. Alman Constr. Co., 857
SW.2d 42, 44-45 (Tenn. Ct. App. 1993).

[l.

RPS raises severa issues on appeal, which can be succinctly stated as follows:

1. Did the tria court err in its determination that the plaintiff was
discharged by RPS?



2. Did the trial court err in its determination that the plaintiff was
entitled to severance pay under the terms of the 1997 agreement?

3. Did the trial court err in its determination that the severance pay
provision is apenalty and is therefore unenforceable?

4. Did the trial court err in finding that RPS could not rely on after-
acquired evidence in its decision to deny severance pay to the
plaintiff?

5. Didthetrial court err in awarding the plaintiff three times, rather
than two times, his annua salary and bonus?

6. Did the trial court abuse its discretion in awarding the plaintiff
prejudgment interest?

We will address each of these issuesin turn.
V.
A.

RPS contends that the trial court erred in its determination that the plaintiff was discharged
by RPS. RPS assertsthat it did not discharge the plaintiff —it merely “attempted to renegotiate his
contract” by offering him employment under such terms* that he coul d reasonably anticipate earning
over aquarter of amillion dollars per year.” Instead, according to RPS, the plaintiff “refused to
continue to work for [RPS] under any terms other than those in [the 1997 agreement].” As such,
RPS contends that the plaintiff voluntarily terminated his employment. We disagree with RPS's
position.

In August, 2001, the plaintiff was working for RPS under the terms of the 1997 agreement.
Mr. Berry and Mr. Huth then approached him and insisted that he sign a new contract of
employment. While the new contract included a higher base salary, the territory under his
supervision was reduced, his bonus structure was changed, potentially to the plaintiff’s detriment,
and the severance pay provisionsthat had been so important to the plaintiff was omitted. When the
plaintiff would not agreeto thiscontract, Mr. Berry and Mr. Huth madethree other optionsavailable
to the plaintiff; significantly, none of these optionsincluded the possibility of continuing under his
current contract of employment —the 1997 agreement. Whiletheplaintiff madeit clear that he only
wished to remain at RPS under theterms of the 1997 agreement, he continued to cometo work each
day, asisevinced by Mr. Berry telling the plaintiff to take two days off from work when the urban
executives came into town. The plaintiff even returned to work the following week. He did not
begin to clear out his office until he received the memorandum from Mr. Berry informing him that
the two should “part company and get on with life.”
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We find that RPS's unwillingness to abide by the plaintiff’s 1997 agreement, which was,
without dispute, a binding existing employment contract between the parties, was tantamount to
discharging him. The plaintiff had an employment contract with RPS, and RPS terminated that
contract by attempting to force the plaintiff to agree to anew contract under new terms. The facts
of theinstant case simply do not bear out the position advanced by RPS that the plaintiff voluntarily
terminated his employment. The plaintiff’s employment cannot be separated from the terms of his
employment contract. They are one and the same as far as the issue of termination is concerned.

The tria court found that RPS had constructively discharged the plaintiff based upon its
conduct and treatment of the plaintiff. However, aswe find that the factsindicate that RPS actually
discharged the plaintiff, we need not reach the issue of constructive discharge.

RPS argues, in the alternative, that there are genuine issues of material fact bearing on the
issue of whether the plaintiff was discharged or voluntarily terminated his employment. Viewing
all of the evidence in alight most favorable to RPS, as we are constrained to do under a summary
judgment standard, we cannot say that reasonable minds could differ asto whether the plaintiff was
discharged. See Byrd, 847 SW.2d at 215. The facts before us clearly show a discharge of the
plaintiff by RPS. The company told the plaintiff, without equivocation, that his employment, as
memorialized by his contract, was to be no more.

B.

RPS next asserts that the trial court erred in determining that the plaintiff was entitled to
receive severance pay under the terms of the 1997 agreement. RPS argues that the severance pay
provision was never triggered “ because none of the threshold events, i.e., achange in ownership of
[RPS], ever occurred.” In support of this argument, RPS directs us to the 1997 agreement, which
contains the provision that, in the event the plaintiff is discharged for reasons other than gross
misconduct, fraud, embezzlement, theft, or voluntary termination, he will be entitled to receive
severance pay “under the terms of the ‘Employment Protection Plan — Change in Ownership
Structure’ provision.” Thus, so the argument goes, “the severance pay provision is triggered only
by a ‘change in ownership structure.’” In further support of its contention, RPS notes that the
Employment Protection Plan centers around the sale of RPS or achangein RPS' s CEO. Because
RPS was never sold and because Mr. Berry remainsthe CEO of RPS, the severance pay provisions,
according to RPS, never came into play. The plaintiff, on the other hand, asserts that the 1997
agreement, by itsterms, only intended toincorporatethe payment schedul efound in the Employment
Protection Plan, rather than the triggering events contained therein.

It isimportant to note that “[t] he interpretation of awritten agreement isamatter of law and
not of fact.” Raineyv. Stansell, 836 SW.2d 117, 118 (Tenn. Ct. App. 1992) (citationsomitted); see
also Eyring v. E. Tenn. Baptist Hosp., 950 S.W.2d 354, 358 (Tenn. Ct. App. 1997). “The cardinal
rulefor interpretation of contractsisto ascertain theintention of the parties and to give effect to that
intention consistent with legal principles.” Rainey, 836 S.W.2d at 118 (citation omitted). Thecourt
will look to the material contained within the four cornersof theinstrument to ascertain its meaning
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as an expression of the parties intent. Simonton v. Huff, 60 SW.3d 820, 825 (Tenn. Ct. App.
2000). The words of the contract should be given their usual, natural and ordinary meaning. 1d.
“All provisionsof acontract should be construed asin harmony with each other, if such construction
can be reasonably made, so as to avoid repugnancy between the severa provisions of a single
contract.” Rainey, 836 SW.2d at 119 (citation omitted).

Applying the above principles to the severance pay provisions at issue, we conclude, as did
the trial court, that the only reasonable interpretation of the 1997 agreement is that the parties
intended to incorporate only the pay schedule from the Employment Protection Plan into the 1997
agreement. Itisclear that the partiesintended that the plaintiff be provided severance pay, provided
hewas not discharged for gross misconduct, fraud, embezzlement or theft, or voluntarily terminated
his employment. The position advanced by RPS —that the plaintiff was only entitled to severance
pay in the event the company was sold or Mr. Berry was replaced — is simply untenable. The
triggering event in the plaintiff’s employment contract was clearly intended to be wrongful
termination and wrongful termination only. While severance pay was also to be available in the
event of asale of the company or achangein thecompany’ sleadership, thesetriggering eventswere
in addition to, rather than in place of, the event of wrongful termination.

Accordingly, wefind that the plaintiff was entitled to receive severance pay under theterms
of the 1997 agreement. Moreover, we find that RPS' s alternative argument that there is a genuine
issue of material fact with respect to the severance pay provision is not well-taken. All of the
relevant facts are before us. Those facts, when viewed in alight most favorable to RPS, still show
that the plaintiff is entitled to the severance pay awarded by the trial court.

C.

Next, RPS argues that the trial court erred in its determination that the severance pay
provisions do not constitute an illegal penalty. We disagree.

In Guiliano v. Cleo, Inc., the Supreme Court differentiated between liquidated damages as
compensation and liquidated damages as a pendlty as follows:

Thefundamental purposeof liquidated damagesisto provideameans
of compensation in the event of a breach where damages would be
indeterminable or otherwise difficult to prove. By stipulating in the
contract to the damagesthat might reasonably arisefrom abreach, the
parties essentially estimate the amount of potential damages|likely to
be sustained by the nonbreaching party. “If the [contract] provision
IS a reasonable estimate of the damages that would occur from a
breach, then the provision is normally construed as an enforceable
stipulation for liquidated damages.” However, if the stipulated
amount is unreasonable in relation to those potential or estimated
damages, then it will be treated as a penalty.
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Guiliano v. Cleo, Inc., 995 SW.2d 88, 98 (Tenn. 1999) (quoting V.L. Nicholson Co. v. Transon
Inv. & Fin. Ltd., Inc., 595 SW.2d 474, 484 (Tenn. 1980) (internal citationsomitted). The Supreme
Court also set out the difference between liquidated damages and severance pay as follows:

The term “liquidated damages’ is defined by case law as a “sum
stipulated and agreed upon by the parties at the time they enter their
contract, to bepaidto compensatefor injuries should abreach occur.”
The stipulated amount represents an estimate of potential damagesin
the event of a contractual breach where damages are likely to be
uncertain and not easily proven.

In contrast, the recovery of severance pay is not conditioned upon a
breach of contract or areasonabl e estimation of damages. Generally,
severance pay is aform of compensation paid by an employer to an
employee at atime when the employment relationship is terminated
through no fault of the employee. The reason for severance pay isto
offset the employee’s monetary losses attributable to the dismissal
from employment and to recompense the employee for any period of
time when he or she is out of work. The amount of payment is
generally based upon the types of services and the number of service
years performed by the employee on behalf of the employer.

Guiliano, 995 S.W.2d at 96-97 (internal citations omitted).

Applying these definitionsto theinstant case, it isclear that the severance pay provisionsare
not apenalty. The 1997 agreement states that the plaintiff will be entitled to severance pay if heis
discharged for reasons other than gross misconduct, fraud, etc. — in other words, the plaintiff will
receive the severance pay if he is “terminated through no fault” of hisown. Seeid. at 97. The
amount of severance pay as set forth in the Employment Protection Plan isbased upon the plaintiff’s
salary and bonuses, commensurate with “the number of service years performed by” the plaintiff.
Seeid. Accordingly, we find no error in the trial court’s determination that the severance pay
provisions do not constitute an illegal penaty. Furthermore, we reject RPS' s suggestion that the
issue of whether the severance pay provisions amount to anillegal penalty is aquestion of fact that
would preclude summary judgment. Thematerial factson thisissuearenot in dispute. Thosefacts
support only one conclusion —the onereached by thetrial court. Thisisaquestion of law and it was
correctly resolved by thetria court.

D.

RPS next contends that the trial court erred in finding that RPS could not rely on after-
acquired evidence in its decision to deny severance pay to the plaintiff. After the plaintiff was
discharged, RPS learned that he had been using the company’ s computer during regular business
hours to access pornographic web sites. RPS argues that, had it known that the plaintiff was
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accessing these web sites, it would have discharged him for engaging in gross misconduct, in
violation of company policy. Therefore, RPS assertsthat the plaintiff isnot entitled to received any
severance pay, as “gross misconduct” is excepted from the provision.

The issue of the use of “after-acquired evidence’in employment mattersis a matter of first
impression in Tennessee." Thetrial court noted the following with respect to this doctrine:

The “after-acquired evidence’ doctrine has been used in wrongful
discharge and employment discrimination cases in an effort to limit
or bar recovery by plaintiffs. There are no Tennessee cases that
address the “after-acquired evidence” doctrine. Various state courts
and federa circuits have a wide array of opinions regarding the
admissibility and effect of “after-acquired evidence”  Some
jurisdictions will not admit “after-acquired evidence,” others have
held that it can serve as acomplete bar to recovery, while othershave
held that it can only be used to limit damages. The case of Lewisv.
Fisher Service Co., 495 S.E.2d 440 (S.C. 1998), provides a good
overview of the history and varied views of the “after-acquired
evidence’ issue: . . .

Thereupon, thetrial court quoted extensively from the Lewis opinion, in which the South Carolina
Supreme Court, after reviewing the status of the law of after-acquired evidence, found as follows:

Although we find that after-acquired evidence should be admissible
on the issue of liability, we recognize the potential dangers of
allowing employers unrestricted use of such evidence. If freereign
weregiven, thenin defending breach of employment contract actions,
less-than-principled employers (or their attorneys) may betempted to
“rummage the file” in order to “discover” any and all evidence that
would permit themto escapeliability. For example, an employer that
has been inclined to overlook his employees peccadillos (e.g.
occasional tardiness), might suddenly claim, in response to a breach
of contract action, that the employee would have been fired had the
employer been aware of the tardiness. Thus, we conclude that
although after-acquired evidence should be allowed on the issue of
liability, certain limitations must be put into place so as to prevent
abuse by employers. Thiscan be achieved by restricting use of after-
acquired evidencein two ways. First, the employer must prove that

1While this court has previously noted in another case that the issue of after-acquired evidence was a matter
of first impression in this state, the court in that case never reached the issue and, thus, the issue remains one of first
impression. See Booth v. Fred’s, Inc., No. W2002-01414-COA-R3-CV, 2003 WL 21998410, at *15-*16 (Tenn. Ct.
App. W.S,, filed August 19, 2003).
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the wrongdoing was significant, that it was of “such severity that the
employeein fact would have been terminated on those grounds alone
if the employer had known of it at the time of the discharge.” See
Baber [v. Greenville County], 327 S.C. [31], 488 S.E.2d [314,] 320
(quoting McKennon [v. NashvilleBanner Publ’g Co., 513 U.S. 352,
115 S. Ct. 879, 130 L. Ed. 2d 852 (1995)]). Thus, evidence of
employee wrongdoing that would not have resulted in termination
would not beadmissible. Second, this proof must be established, not
by a preponderance of the evidence, but by clear and convincing
evidence. Webelievethat thesetwo limitationswill serveto exclude
doubtful or insignificant evidence of employee wrongdoing, while
allowing evidence of very severewrongdoing that should properly be
considered.

Lewis, 495 SE.2d at 445.

Thetria court, in determining that the approach taken in Lewis was well-reasoned, decided
to follow it and apply the clear and convincing standard to the evidence of the plaintiff’s
wrongdoing. Thetrial court noted that Mr. Berry, in hisdeposition, admitted that he would still like
to have the plaintiff back at RPS. The court found that this admission “cast[] deep doubts in the
court’smind regarding Mr. Berry’s statements that he would have fired [the plaintiff] for viewing
the pornographicimageson hiscompany computer.” Thetrial court wasfurther persuaded by RPS's
failure to take additional steps to notify other RPS employees “that such use of RPS computersis
inappropriate and will result in immediate termination.” Finally, the trial court noted that “it is
undisputed that the year ending on December 31, 2000, was the highest record of profit that the
urban division of RPS had ever experienced” and that the urban division “showed steady growth
from thetimethe [p]laintiff took over through the first seven months of 2001.” Thetria court then
concluded that, based on these facts, “reasonable minds could not differ that RPS cannot prove by
clear and convincing evidence that [the plaintiff] would have been fired from RPS,” and the court
held that the after-acquired evidence was thus inadmissible.

We agree wholeheartedly with the approach taken by the trial court. We believe that the
adoption of the Lewis standard, while stringent, is necessary to prevent employers from inventing
reasons to justify a discharge after-the-fact of termination. We therefore hold that, when an
employer wishes to use after-acquired evidence to prove grounds for dismissal, the employer must
show, by clear and convincing evidence, that the wrongdoi ng was so severethat the employeewould
have been discharged on that ground aloneif it had been known to the employer at the time of the
termination.

Applying thisstandard to theinstant case, we agreewith thetrial court that reasonable minds
could only agreethat there was no clear and convincing evidence that the plaintiff would have been
discharged solely for viewing pornography on hiscomputer. Accordingly, RPSisnot entitled to use
this after-acquired evidence in its attempt to show that the plaintiff engaged in gross misconduct.
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E.

Next, RPS asserts that the trial court erred in awarding the plaintiff three times his annual
salary and bonus under the severance pay provision. Instead, RPS contends that the plaintiff was
only entitled to receive twice his annual salary and bonus. RPS arrives at this position by pointing
out that the effective date of the 1997 agreement was January 1, 1997 and that the “years of
employment” mentioned in the severance pay provisions of the Employment Protection Plan,
according to RPS, refer only to the years of service beginning with January 1, 1997. Under this
interpretation, the plaintiff would only be entitled to twice his annua salary and bonus because, as
of September, 2001, the plaintiff had only been operating under the 1997 agreement for four years.

We agree with the trial court that the phrase “years of employment” is not ambiguous. It
refersto the total number of yearsthe plaintiff has been employed by RPS, which, at thetime of his
discharge, amounted to over five years. The position advanced by RPS is without merit.
Accordingly, wefind no error inthetrial court’ sdecisionto award theplaintiff threetimeshisannual
salary and bonus under the terms of the severance pay provisions.

F.

Finally, RPS argues that the trial court abused its discretion in awarding the plaintiff
prejudgment interest. We disagree.

The decision of whether to award prejudgment interest is within the sound discretion of the
trial court and will not be disturbed by an appellate court absent “amanifest and pal pable abuse of
discretion.” Myint v. Allstate Ins. Co., 970 SW.2d 920, 927 (Tenn. 1998). “A tria court acts
within its discretion when it applies the correct legal standard and reaches a decision that is not
clearly unreasonable.” Bogan v. Bogan, 60 SW.3d 721, 733 (Tenn. 2001). An award of
prejudgment interest is proper “when the amount of the obligation is certain, or can be ascertained
by aproper accounting, and the amount isnot disputed on reasonable grounds.” Myint, 970 SW.2d
at 927 (citation omitted). In the instant case, the trial court, relying upon the authority of Myint,
determined that an award of prejudgment interest was proper because “the amount owed to [the
plaintiff] under [the 1997 agreement] was easily ascertained by a proper accounting.” We cannot
say that this decision was*“ clearly unreasonable.” See Bogan, 60 S.W.3d at 733. Wefind no abuse
of discretion in thetrial court’s award of prejudgment interest.

V.
Thematerial factsinthiscasearenot indispute. Put another way, there areno genuineissues

of material fact. The materia facts before us fully support the trial court’s grant of summary
judgment.
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VI.

The judgment of the chancery court isaffirmed. This caseisremanded for the enforcement
of the chancery court’s judgment and for the collection of costs assessed below, al pursuant to
applicable law. Costs on appeal are taxed to the appellant, Republic Parking System, Inc.

CHARLESD. SUSANO, JR., JUDGE
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